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James M TIA atr, Son to Robert M*Nair 
Merchant in G/a/gow, Pannel ; 


AGAINST 


John Grabam of Dougal: Eſq; James ce 
James Spreul, Archibald . li of Calder, Eſq; 
George Buchanan, and George Anderſon, all Mer- 
chants in Glaſgow, with Concourſe and at the In- 
ſtance of Mr Huck Forbes, Advocate, Procurator- 
Fiſcal of the High Court of Admiralty, Purſuers. 
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INFORMATION 


James M Nair, Son to Robert HA Nair 
Merchant in G/aſgow, Pannel z; 


AGAINST 


John Graham of Dougalſton, Eſq; James Coulter, 


James Hr eul, Archibald Kirling of Calder, Eſq; 


George Buchanan, and George Anderſon, all Mer- 
chants in G/a/zow, with Concourſe and at the In- 
ſtance of Mr Hugh Forbes, Advocate, Procurator- 
Fiſcal of the High Court of Admiralty, Purſuers. 


HE faid James M*Nair is accuſed of the crime of wil- 
ful caſting away the ſhip the Jean brigantine, to the 
prejudice of the purſuers, the inſurers ; which is ſaid 
| to be a crime puniſhable by the ſevereſt penalties, both 
by the ſtatute and common law of this realm. | 
And the indictment, in the minor propoſition, ſets forth, 
That the pannel, being owner and maſter of the ſaid ſhip, or 
having the management thereof, in the year 1750, did, in pur- 
ſuance of his intention of wilfully caſting away the faid ſhip, 
in prejudice of the inſurers, did procure high inſurance on the 
faid ſhip and cargo; particularly, that Robert M*Nair, the 
pannel's father, did, by the pannel's orders and advice, upon the 
Sth June 1750, give in to Andrew Stalker's office in G afgow a 
gu. ": | policy 
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policy on the ſaid ſhip and cargo, valued at L. 1000 Sterling, in 


a voyage from Virginia to Barbadoes ; and which policy is under 
written by ſome of the purſuers and others, to the extent of the 


ſaid ſum of L. 1000; and in which policy the pannel is named as 
malter. | 
And the ſaid indictment further ſets forth, That, on the 20th 
of Auguſt 1750, the ſaid Robert M*Nair did, by advice of the 
pannel, put into the ſaid office at G/a/gow another policy on the 
{ame ſhip and goods, and on the fame voyage; in which Thomas 
Craig, a perſon ſaid to be of bad fame, is named maſter; and in 
which the particulars of the cargo are ſpecified, as of very great 
quantities above what the ſhip could really contain, and the goods 
rated at extravagant prices; and that this ſecond policy is under- 
written to the extent of L. 350. | 
The indictment further fets forth, as evidence of the pannel's 
intention wilfully to caſt away the foreſaid ſhip and cargo, in 
prejudice of the inſurers, a letter ſaid to be written by the panne 
to the ſaid Robert M. Nair, his father, ſaid to be dated at Virgi- 
nia, 27th June 1750, bearing, That he was lying for a 2 
wind, and all clear to ſail; and giving a particular account of the 
quantity and value of his cargo, and of the value of the ſhip; 
and that Thomas Craig was maſter; and preſſing inſurance with- 
out loſs of time; and inſinuating the pannel's apprehenſions of 
dangers from the iſland of Bermudas. 5 | 
The indictment further proceeds, and charges, That, in pro- 
ſecution of the foreſaid wicked ſcheme laid down by the pannel, 
the ſaid ſhip and crew thereof did, by the pannel's direction, and 
with the pannel on board, acting as owner, maſter or commander 
of the ſaid ſhip, looſe and depart from Virginia on the 2 5th June 
faid year, (i. e. two days before the date of the letter mentioned in 
the indictment, adviſing his father to make inſurance); and that 
then the pannel, inſtead of ſteering the ordinary courſe from Vir- 
ginia to Barbadoes, did wiltully ſhape his courſe, though the 
weather was eaſy, directly upon the iſland of Bermudas, or rocks 


a 


notourly known to be thereto adjoining ; as appeared by the jour- 


nals kept by the pannel and Thomas Craig, during the whole voy- 


age; 


Ar 
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age; whereby it appeared, that, by purſuing the courſe ſhe was 
then in, he behoved in a little time to run upon the faid iſland or 
rocks; yet that the pannel wiltully purſued the courſe, contrary 
to the remonſtrances of others on board the ſaid ſhip, who kept 
journals and reckonings, and who adviſed him to ſteer to the 
north-eaſt: and that accordingly, upon the 3d July 1750, the 
laid ſhip ſtruck upon the ridge of rocks near the iſland of Bermu- 
das; and that thereupon the pannel abandoned the ſaid veſſel, and 
left her among the rocks to the mercy of the ſea. 

And it is further charged in the indictment, That at leaſt, at 
the time and place above mentioned, the faid ſhip, the Jean, of 
which the pannel had the command as maſter, or was aſſiſting 


in the conducting aud navigating f the ſaid: ſhip, was wiltully, 


by the pannel's direction and connivance, run upon the rocks a- 
foreſaid of the iſland of Bermudas, or near to the ſame ; and 
there wrecked, and loſt, and caſt away, to the prejudice of the 
complainers, the inſurers. | 5535 
And the indictment concludes, That the facts, or any part 
thereof, or the Pannel's being art and pair thereof, being found 
proven, he ought to be puniſhed by the pains of law. 
The indictment came to be argued in the high court of admi- 
ralty upon the 4th of March current; and the pannel having 
pleaded Not guilty : His procurators, in the firſt place, objected 
to the juriſdiction of the court, at leaſt in fo, far as the indict- 
ment was laid upon the ſtatutes of the fourth and eleveenth years 
of the reign of his late Majeſty K. George I. ; for that as thoſe ſta- 
tutes introduced a new capital crime, and a new felony unknown 
at common law in either part of the united kingdom, ſo the ſta- 
tutes directed the form and manner of trial of this new felo- 
ny; and as they gave the juriſdiction, not to the court of admi- 


talty of either part of the kingdom, but to the other ordinary 


courts of law, or to commiſſioners to be named by the King, this 

ſtatutory crime could not be tried in the court of admiralty. 
And more particularly it was obſerved, That, by the act of the 

fourth year of his late Majeſty, intitled, An act for enforcing and 


making 
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- making perpetual an act of the twelfth year off her late Majeſty, 
lille 74 act for 2 B of all ſuch ſhips, and goods — 
which ſhall happen to be forced on ſhore or ſtranded upon the coaſts 
of this kingdom, or any other of her Majeſty's dominions ; and for 
inflicting the puniſhment of death on ſuch as ſhall wilfully burn or 
deſtroy. ſhips, it is among other things enacted in the following 
terms, viz. © And for the effectual preventing the wilful caſting 
% away, burning, or otherwiſe deſtroying-of ſhips, by the own- 
& ers, maſters, and mariners thereof, and thereto belonging, Be 
e jt enacted, by the authority aforeſaid, That if any owner, or 
te captain, maſter, mariner, or other officer, belonging to any 
e ſhip, ſhall, after the 24th day of June, which ſhall be in the 
'& year of our Lord 1718, wilfully calt away, burn, or other- 
“ wiſe deſtroy the ſhip of which he is owner, or to which he 
“ belongeth, or in any manner of way direct or procure the 
„ ſame to be done, to the prejudice of any perſon or perſons 
e that ſhall underwrite any policy or policies of inſurance there- 
4 on, or of any merchant or merchants that ſhall load goods 
* thereon, he ſhall ſuffer death.” EE eee Oc | 
That, by the ſtatute, a fact is made a capital crime which 
was no. crime at common law, as ſhall be conſidered in the ſe- 
quel, or at leaſt it was no capital crime; and, had the matter 
Teſted here, it was ſuppoſed for the pannel, that the crime 
would have been triable by the courts, and according to the 
forms practiſed in the reſpective parts of the united kingdom, 


though it cannot be admitted, that this is a clear-point of lay, 


But the matter does not reſt here. 4 
For by an act made in the eleventh year of his ſaid late Ma- 
jeſty, intitled, An act to continue ſeveral atts therein mentioned, &c. 
aud for explaining and amending a late adt for more effetual pu- 
niſhment of ſuch as ſhall wilfully burn or deſtroy ſh 
ſtatute, upon a recital of the above mentioned clauſe of the act 
made in the fourth year of his late Majeſty ; and upon a further 
recital, «© Fhat whereas ſome doubts had ariſen touching the matter 


of the offence provided againſt by the ſaid recited act, and — 
Rs | “ trial] 


ips; this 


| E 
# trial and puniſhment to be had and inflicted for the ſame; it 
therefore enacts and declares, 'T hat the perſon or perſons offend- 
« ing therein, being thereof lawfully convicted, ſhall be deemed 
« and adjudged a felon or felons, and ſhall ſuffer as in caſes of fe- 
«* Jony, without benefit of clergy.” | 

And it further enacts, © That if any of the ſaid offences ſhall be 
committed within the body of any county of this realm, the ſame 


« ſhall and may be inquired of, tried, determined and adjudged in 
the ſame courts, in ſuch manner and form, as felonies done with- 


in the body of any county by the laws of this realm are to be 
« inquired of, tried, determined and adjudged.” ——*< And if any of 
« the ſaid offences ſhall be committed upon the high ſeas, the ſame 
© ſhall be inquired of, tried, determined and adjudged before ſuch 


court, and in ſuch manner and form, as in and by an act made in 
the twenty eighth year of the reign of K. Henry VIII. (intitled, 


For Pyrates ) is directed and appointed, for the inquiring, try- 


ing, determining and adjudging of felonies done upon the high 


ſeas.” | 
Itis not material, in the preſent argument, to inquire particularly 
in what manner this new felony would fall to be inquired of, tried 
and determined, if it had been committed, not upon the high ſeas, 
but within the body of a county in a navigable river in Footland 
or upon the iſland of Inchkeith, which is valued in the ceſs-books 


as lying in the county of Fife; though the pannel is adviſed, that 


there can be no doubt, but that this felony behoved to be inqui- 
red into by a grand jury of the county of Fe, and tried by the 
court of juſticiary, or by the Lords of juſticiary, at their circuits, 
by a petty jury of the ſame county. For this is not the preſent 
caſe; the offence is charged to have been committed upon the ſea, 
where the admirals of both kingdoms have power, authority, 
and juriſdiction; and in ſuch a caſe the offence is to be tried in 


| ſuch manner as is appointed by the act of the twenty eighth 


of K. Henry VIII. cap. 1 5. 


By that ſtatute, upon a recital of the inconveniencics ariſing 


from the trial of treaſons, felonies, robberies, murders, and 


B- - confederacies, 


. 


confederacies, committed in or upon the ſea, before the Admiral, 


or his Lieutenant or Commiſſary; for reformation thereof, it is 
enacted, © That all treaſons, felonies, O'c. thereafter to be com- 


mitted in or upon the ſea, ſhall be inquired, tried, heard, deter- 


mined and judged in ſuch ſhires and places in the realm as ſhall 
be limited by the King's commiſſion or commiſſions to be direct- 


ed for this end, in like form and condition as if any ſuch offence 


or offences had been committed or done in or upon the land; 
and ſuch commiſſion ſhall be had under the King's great ſcal, di- 


reed to the Admiral or Admirals, or to his or their Lieutenant, 
Deputy and Deputies, and to three or four ſuch other ſubſtantial 
perſons as ſhall be named or appointed by the Lord Chancellor 


of England for the time being, from time to time, and as oft as 
need ſhall require, to hear and determine ſuch offences, after the 
common courſe of the laws of this land uſed for treaſons, felo- 


nies, Sc. done and committed within the land of this realm.” 


And it is thereby enacted, T hat the ſaid Commiſſioners, or 
four of them at leaſt, ſhall have. full power and authority to in- 
we into ſuch offences, by the oaths of twelve good and law- 


ful inhabitants in the ſhire limited in their commiſſion, in ſuch 


form and manner as if ſuch offence had been committed upon the 
land within the ſame ſhire; and ſuch indictments are declared 


| _ and effectual in law. And. it is directed, That the trial of 


uch offences ſhall be held by twelve lawful men inhabiting the 
ſhire limited in ſuch commiſſion.” | 
Now, the reſpondent is adviſed, that the reference to the act 


of the twenty eighth of King Henry VIII. with reſpe& to this 


new felony. committed at ſea, is in every reſpe& equivalent as if 


the ſtatute of King Henry VIII. had been therein particularly | 


recited: And therefore, that this new. felony, when committed 
at ſea, cannot be tried befote the admiralty; but mult be tried 
by a commiſſion. of Oyer. and Terminer in the county limited by 
ſuch commiſſion, by a preſentment of a grand jury of ſuch 


county, and by a jury of twelve men of the ſame county, ſummon- 


ed by warrant of the faid commiſſioners: And conſequently, 


that 


1 


that ſuch felony cannot be tried before the court of admiralty, 


or before any other court of common law in either part of the 
united kingdom. | 

The words of the ſtatute of the eleventh of his late Majeſty, 
with reſpe& to ſuch offences committed at ſea, referring to the 
ſtatute of King Henry VIII. as to the form and manner of 
the trial of ſuch offence, and the directions of that ſtatute, are 


ſo explicit excluding the juriſdiction of all. the ordinary judges, 


and limiting the trial to commiſſioners to be appointed purſu- 
ant to that ſtatute, that it is humbly thought, that no ordinary 
court of law can aſſume a juriſdiction in the preſent caſe without 
impugning the authority of an act of parliament. 

It was replied for the purſuers, 1/2, That this argument went 
too far: That, if it were founded, it would exclude all trials 
for ſuch offence in this part of the united kingdom; becauſe a 
commiſſion under the great ſeal, where the commiſſioners were 
to be named by the Chancellor, could have no effect over this 
part of the united kingdom, to which the Chancellor's juriſdi- 
ction did not reach. 


REPLY 1. 


It is anſwered, 1/7, This is an improper method of arguing axswer 1 


with reſpect to an act of parliament before a court of law, That 


the act cannot receive ſo ample and fo eaſy execution as the pur- 


ſuer would wiſh; and therefore that the court ought to alter or 
amend the act of parliament... This is not a conſtitutional way 
of arguing., If there is a defect, or an inconveniency, diſcovered 
in an act of parliament, an application ought to be made to par- 


| lament, who only can ſupply the defects, and remedy the in- 


conveniencies of their own acts. It is not the province of a 
court of law to amend acts of parliament, but to obey them, 
and to inforce their execution. | - 


The objection is not founded. The parliament of Britain ANSWER II. 


wer ſufficient to make a commiſſion under the great ſeal 


hath 


have full effect in all parts of the united kingdom. And this is 
not the only inſtance where the parliament hath exerced ſuch 


power; particularly with reſpect to treaſons committed in _ 
| | and, 


1 


land, a commiſſion under the great ſeal kept by the Chancellor 


authoriſes commiſſioners of Oyer and Terminer, to hear and de- 


termine treaſons committed in Scotland, in the fame manner, and 


with the ſame authority, as with reſpect to treaſons committed in 
England, purſuant to the act of the ſeventh of Queen Anne. 
And as this ſtatute hath enacted, That this new felony ſhall be 
tried by a commiſſion of Oyer and Terminer, in the terms of the 


ſtatute of King Henry VIII. it does not occur why the ſtatute 


ſhould not, or may not be carried into execution, in the ſame 
manner as the act of the ſeventh of Queen Anne hath and may 


be made effectual. 


(REPLY II, 


And for illuſtrating this point, we ſhall put the caſe, that the 


crime of which the pannel ſtands accuſed, were treaſon or mil- 


riſion of treaſon committed on the high ſea; it is believed that 
£08 the union, and before the act of the 7th of Q. Anne, the 
admiral would have had a juriſdiction to try ſuch offence accord- 
ing to the ordinary rules of the court : but as the law now ſtands, 
it is thought this court would not pretend to any ſuch juriſdiction ; 
and yet the preſent argument, with reſpect to this new felony, is 
in every reſpect the ſame. 1 
In the /econd place, it was replied for the purſuer, That the 


admiralty-court in England, was in a very different ſituation from 


*the high court of admiralty in Scotland : Iſt, For that the trials in 


'the admiralty-court in England, were not by jury, but by the 


oaths of witneſſes. 2dly, That the admiralty-court in England, 
had no juriſdiction in freſh waters, or in havens or crecks; 
whereas this high court had juriſdiction over all theſe ; and 
therefore though this particular method of trial, pointed out by 
the ſtatute of the eleventh of K. George, was neceſſary in Eng- 


land, yet no ſuch thing was neceſſary in Scotland. 


ANSWER I. 


ANSWER II. 


It is anſwered, 1/?, The pannel does not know, and there- 
fore cannot ſuppoſe or admit that ſuch is the conſtitution of the 
admiralty in England. According to his information, theſe points 
are by no means ſettled by the common law of that country. 
But whatever be in that, it is anſwered, 2d, This is alſo an im- 


propel 
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proper and an illegal method of arguing with reſpect to an act of 


parliament. The act hath expreſsly ſaid, that this offence commit- 
ted on the high ſea, ſhall be tried, not by the court of admiralty, 
but by commillion of Oyer and Terminer, without diſtinction be- 
tween the court of admiralty in Eng/and and the court of ad- 
miralty in Scot/aud. But, ſay the purſuers, this regulation was 
neceſſary in England, and therefore it may there be carried 
into execution ; but it is not neceflary in Scotland, and there- 
fore this court of admiralty will, notwithſtanding of the ex- 
preſs, prohibition of the law, proceed to trial. The legiſla- 
ture hath thought this method of trial of this new offence ne- 
ceſſary, and hath given the benefit of this method of trial to 
every one of the lieges. It is the right of every ſubject, of 
which no court, even the higheſt, Back power to forfeit them, 
upon pretence that it was not neceſſary to introduce this method 
of trial in Scotland, at leaſt it was not equally neceſſary as in 


oy 


England. 


t was replied, in the third place, for the purſuers, That the act RR III. 


of the eleventh of K. George, related only to England : for that 
it enacted and declared this offence, introduced by the act of 
the fourth of his late Majeſty, to be felony without benefit of 
clergy ; which, ſay the purſners, are law-terms not in ufe in Scor- 
land; and the benefit of clergy was never a privilege introduced 
in this country. | | 


It is anſwered, +x/?, That this argument proves too much, That axswen I. 


the ſtatutes, neither the act of the fourth, nor of the eleventh of his 
Majeſty, did concern Scotland, or inſurers or merehants in Scotland ; 
and that the offences mentioned in the ſtatutes concern only 
Englaud. That theſe offences in Scotland, are not capital offences; 
for the act of the eleventh of his late Majeſty, fully recites the 
clauſe in the act of the fourth: and for removing doubts that had 
ariſen touching the nature of the offence, and the trial and pu- 


niſhment for the ſame, it enacts, in the preciſe words of the act 


of the fourth, That the offender convict, ſhall be deemed and ad. 


judged a felon, and ſuffer as in caſe of felony without benefit 


of clergy. Whercfore if the perſons who commit this offence, by 
| Ke | the 


1 


the act of the fourth of K. George are to ſuffer death, and 


which, by this act, is explained to be ſuffering as felons with- 


ANS WER II. 


REPLY IV. 


out benefit of clergy, does not extend to Scotland, no pu— 
niſhment whatſoever is inflicted upon this offence with reſpect to 
Scotland; for, by this ſtatute, this is declared the only puniſhment 
of this offence. „„ | 

Though felony, or the benefit of clergy, were terms not much 
in uſe in the law of Scotland recently before the union, though 
it is believed they were known in our more ancient law ; yet now 
ſince the union, when the BÞrizi/h parliament makes uſe of words 
known in the Law of Evgland, in acts concerning the whole 
united kingdom, theſe expreſſions. come to be part of our law, 
and the judges muſt explain them accordingly. 

It was replied, in the fourth place, That, with reſpect to this 
new offence committed in creeks or bays in Scotland, the ſtatute 
was inextricable: for, upon the preſent ſuppoſition, ſuch offence 
was not ttiable by the court of admiralty ; and, by the law of 


Scotland, it could not be tried by any other court. 


But this objection hath been obviated already. The parlia- 


ment had power to give the juriſdiction of trying this new ſtatu- 


tory offence, this new felony, to any court they thought fit, 
The act bath given this juriſdiction to ſuch courts as could have 


tried this offence, if committed on land ; that is, to the high 


court of juſticiary, or to the judges at their circuits. And there is 
nothing abſurd 'in this, or in the other part of this act, more 
than in the act of the ſeventh of Q. Anne, which gives the ſole 
juriſdiction in trials of high treaſon or of miſpriſion of treaſon in 
Scotland, to the court of juſticiary, or the judges at their cir- 
cuits, or to commiſſions of Oyer and Terminer under the great ſeal 
of Great Britain. The purſuers may think this improper ; but 


it is a ſufficient anſwer, I hat the legiſlature hath thought other- 
wiſe, and hath ſo enacted. And the purſuers may uſe as ſtrong 
words as they think fit, and pretend that this was not intended by 
the legiſlature. But we mult be allowed to differ from them. The 
legiflature hath directed the trial of this new crime in plain and 
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explicite words, and we muſt believe that they intended what 
they fo expreſſed. With reſpect to this offence committed on the 
ſea, It has dire&ed, that the ſame ſhall be inquired of, tried, 
determined, and adjudged, before ſuch court, and in ſuch man- 
ner and form as is directed by the twenty eighth act of Henry 
VIII.; and therefore the pannel inſiſts, that the legiſlature in- 
tended that it ſhould be tried in that form, and none other: and 
let this make what havock it will in the law of Scotland, the pan- 
nel is adviſed, that it muſt have its effect, until it is altered by 
the legiſlature. | 

And whereas it is further obſerved for the purſuers on this 
head, that 1n the trial of this offence, the forms of the law of Eng- 
land muſt be followed; and which, as they are unknown in Scot- 
land, would be attended with inſuperable difficulties, and an im- 
menle expence to the proſecutors. | 

But this reply hath been already obviated. The trials of of- 
fences with reſpect to the co are liable to the fame objection; 
and poſſibly on that account an alteration might be deſirable: 
but as the law is plain, it cannot be altered by a leſſer autho- 
rity than that of parliament. 

In the /aft place, it was urged on this head, That according to 


the pannel's argument, the puniſhment of this crime would be 


higher than that of robbery, murder, or theft; becauſe felon 
implies corruption of blood, and forfeiture of lands and chattels, 
equally as treaſon ; which, ſay the purſuers, is abſurd. 

But, with ſubmiſſion, we can ſee no abſurdity in the caſe. If 
the Britiſh parliament have introduced the ſame offence all over 
the united kingdom, and declared it to be puniſhable without 
diſtinction between the one and the other part of the kingdom, 
it is humbly thought no good reaſon can be aſſigned why the 
puniſhment ſhould be leſs in Scotland than in England; and if 
the puniſhment is the fame, there occurs no abſurdity in allow- 
ing the pannel the ſame method of trial in both parts of the 
kingdom: That whereas in England no perſon can be tried for 
ſuch offence, upon the caprice of a procurator-fifcal, or of an 

5 inſurer, 


— 


Oer. . 


(1 
inſurer, until at leaſt probable ground of proſecution is found by 
a grand jury of his countrymen, he cannot diſcover any jullice 


why | in Fand it ſhould be left to the will of the private inſu- 
rers, or of the officer of this court, to bring him to ſtand a trial 


—» 


for this ſtatutory offence. 
2dly, It was objected for the pannel, That, ſuppoſing this in- 
dictment were brought in a proper court, and in a proper form 
and manner; yet the indictment was not properly laid upon the 
tactute. Ihe crime ſet forth in the major propoſition, is the wil. 
fil cafling away of ſhips, to the prejudice of inſurers, whith 
is faid tu be puniſhable by ſtatute. Now, this is not the offence 
prohibited or puniſhed by the ſtatute. If a paſſenger, ſupercar- 
go, or merchant, en board the ſhip, fhould caſt away, burn, or o- 
therwiſe deſtroy a ſhip, in prejudice of the inſurers, he is not 
guilty, nor could not be accuſed upon the ſtatute, which does 
not puniſn ſuch offence. The ſtatute is reſtrained to the owner, 
or the captain, maſter, mariner, or vther officer belonging to the 
ſeip; and can only be committed by the proprietor, or thoſe ha- 
ving the charge of the ſhip. And as this eſſential ingredient in 
this crime is omitted in the major propoſition, it is apparent, 
that the ſtatutory crime 1s not charged in this libel; and therefore 
the pannel cannot go to the knowledge of an inqueſt, or be 
tried for the ſtatutory crime, upon this indictment. 

And here the pannel will be allowed to obſerve once for all, 
that it is a maxim in this, and in all the countries known to the 

pannel, That all criminal indictments or libels ought to be fra- 
ing with the greateſt certainty, that the pannel may come pre- 
pared to make the proper defence; and that he cannot ſtand 
trial for a crime with which he is not plainly and directly char- 
Sed! in the indictment. 

And here it is unneceſſary t to refer to the law of England. It 
is well known with what accuracy and exactneſs indictments muſt 
be framed there, otherwiſe they will be quaſhed, and no trial 
will proceed on them. They have certain technical words, the 


— whereof will be fatal to the inditment. Thus, proditorie, 
| in 
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in treaſon; fehonice, in felonies; vi & armis, in treſpaſſes, &. 
And let the fact be never ſo ſtrongly laid; yet the omiſſion of 
the technical words will caſt the indictment, becauſe the defender 
is not informed with ſufficient certainty of the nature of the of- 
fence of which he is accuſed. But what the pannel chiefly ob- 
ſerves as to the preſent purpoſe, is, that if a crime is introduced by 
a ſtatute, or if it is made capital and the benefit of clergy exclu- 
ded by a ſtatute, the indictment ought preciſely to follow the 
ſtatute ; and therefore, if either the indictment purſue not the 
ſtatute, or the evidence make not good the indictment, the de- 
fendant is to have his clergy. The indictment, though it men- 


tions contra formam ſtatuti, yet will not be held to be an indict- 


ment upon the ſtatute. So ſays Sir Matthew Hale, in his Pleas 
of the crown, vol. 1. p. 525. and through the whole of that 
chapter. : | 
But it is unneceſſary to reſort to foreign authorities. Sir 
George Mackenzie, in his criminal treatiſe, part 2. tit. 21. F 3. 
lays it down as a maxim, That in criminalibus non licet vagare 
and if any circumſtance be eſſential to the crime, the omiſſion of 
that circumſtance is fatal to the indictment. Thus, if it is in- 
tended, that one ſhould be indicted of murder under truſt, as 
guilty of treaſon, if the connexion between the parties is omitted, 
the indictment will be inſufficient : or, e conver/o, if one is indicted 
for murder under truſt, for murdering his father, if the purſuer, 
upon the trial, ſhould paſs from the quality, becauſe he could not 
prove the relation, and offer to prove murder ; the trial could not 
proceed upon ſuch indictment; becauſe the pannel was obliged to 
come prepared to anſwer to an accuſation of treaſon, and he is 
not bound to anſwer or proceed to a trial for murder. 

And the argument concludes 2 fortiori to the preſent caſe, 
that the indictment does not charge the ſtatutory capital offence, 
which can only be committed by the owner, maſter, or mariners ; 
and therefore he is not bound to anſwer in a trial upon the 


ſtatute. | | 


30 h, It was objected for the pannel, That, in the minor pro- 0s3zer.1I. 


poſition, 
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ofition, the indiftment does not purſue the terms of the ſtatute, 
I does not charge the pannel directly with being owner, maſter, 
or mariner, Oc. but being owner or maſter, or having the ma- 
nagement of the ſhip. Now, it is a rule in reaſon, as well as in 
logics, That the concluſion muſt follow from all the alternatives; 
that /egquitur debiliorem partem. It is plain, that if it ſhall only 


be proved, that the pannel had ſome management in the ſhip, 


it will not follow that he is guilty of the offence deſcribed in 
the ſtatute. The ſtatute plainly and expreſsly requires, that the 
_ offender ſhould be captain, mariner, or maſter, or other officer 
belonging to the ſhip. It does not deſcend to this uncertain 
ambiguous management; but he mult be ſome officer belonging 
to the ſhip. 
ſtatute is inſufficient. - F | 
The alternative charged in the end of the indictment, is liable 
to the ſame objection. It charges the pannel as one afi/ting in 
the conducting and navigating of the faid ſhip; which is none of 
the characters mentioned in the ſtatute. Such aſliſtance does not 


make the pannel a mariner, or any other officer belonging to the 


ſhip, in the terms of the ſtatute. 

Hitherto the pannel hath objected to the indictment as laid 
upon the ſtatute; he ſhall next proceed to ſtate his objections to 
the indictment as ſuppoſed to be founded on the common law. 

And here it will be obſerved, that every offence committed a- 
gainſt the intereſt of our neighbour, is not a crime, nor the ſub- 
ject of a criminal proſecution. If one betrays his truſt, or refu- 
ſes to fulfil ir, there lies a civil action for damages; but no cti- 
minal proſecution on that account. Though one grants a diſpoſi- 
tion in defraud of his creditors, reduction is competent; but no 
criminal accuſation. A ſmuggler does great prejudice to the fair 
trader, and to the trade of the nation; but there lies no criminal 
proſecution againſt him, except for particular facts, made crimi- 
nal by ſpecial ſtatute. | 

And, more particularly, this ſtatute referred to in the indict- 
ment, makes it highly criminal in the owners, and in the mari- 


ners, 


In that reſpect therefore the indictment upon the 


it impoſſible that the fact charged ſhould not be true. If there is 
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ners, wilfully to caſt away a ſhip that is inſured ; becauſe they are 


ouilty of breach of. truſt repoſed in them by the inſurers; and 
poſſibly this was an offence puniſhable by the common law, 


though this is by no means a clear point: yet it will not follow, 


that a ſtranger, having no charge of the ſhip, and under no truſt 


or confidence with the inſurers, and who had no power over the 


ſhip, but by the allowance of the mariners, that he being acceſ- 


ſory to the deſtroying of the ſhip, though he may be liable to 
damages, yet that a criminal proſecution will be competent againſt 


him; andi as no ſuch criminal proſecution hath ever been brought 
for ſuch offence, the preſent proſecution founded upon the com- 
mon law is without precedent, the pannel muſt beg leave to in- 
fiſt, that no ſuch criminal proſecution is competent, and there- 
fore that this indictment. ought to be diſmiſſed. . 

And for this we appeal to Sir George Mackenzie's , criminal- 
treatiſe, 771. 1. No g.; where he ſays, I/, That is a crime which 
is declared ſuch by expreſs ſtatute; and it were to be wiſhed, that 
nothing were a crime which is not declared to be fo by ſtatute. 
And he appeals to the doctors, who ſay, That nothing is to be 
accounted a crime, but what is forbid by the law under an ex- 
preſs puniſhment. And the only exception which he mentions, is, 
where long cuſtom hath puniſhed an , offence in the ſupreme; 
court by corporal puniſhment, or by a pecuniary mulct. If 
theſe rules are applied to the preſent caſe, it is plain, that, ante- 
cedent to the ſtatute, and at common law, the fact charged upon 
the pannel is not the object of a criminal proſecution: | 

And with reſpect to the facts charged in the indictment, the 
pannel in the general will not controvert, but that as direct evi- 
dence by two witneſſes is by the law of Scotland a legal proof of 
any criminal fact, ſo that a crime may be proved by circum- 
ſtantiate evidence, by what the law calls indicia indubitata, & luce 
meridiana clariora, from facts that neceſſarily infer the crime, and 


fix it upon the defender. But ſuſpicions or probabilities have no 


part in ſuch evidence. The circumſtancęs mult be ſuch as to render 


— 
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4 poſſibility of the defender's innocence, the rule takes place, vi⁊. - 
« the general e er for innocence; and that it is better that a ou 
hundred guilty perſons ſhould eſcape, than that one innocent ſhould te 
ſuffer. And upon this maxim the pannel will be allowed to exa- * 
mine the circumſtances mentioned in the indictment for inferring th 
his guilt. And as the purſuers have given out as evidence, the * 
tranſactions of the pannel's life for near two years, from January i 
1749, when the pannel left Scotland, till November 1750, when L 
he returned; it will be neceſſary, in order to throw the proper I w. 
light upon this extraordinary evidence brought for the purſuers, in 
ſhortly to ſtate the pannel's education, and his ſituation during mw 
that period. . | . tw 
Ihe pannel was educate at ſchool in the uſual method of this th 
country, till he arrived at the age of fourteen. At that period he fh. 
was ſent to Holland, to be educate a merchant with a Dutchman, of 

an acquaintance of his father's. But his maſter having failed in 
bis circumſtances, that project proved abortive; and in about the Y to 


ſpace of four months after his departure from Glaſgow, he re- up 


turned to his father. | $1 
That, ſoon thereafter, the pannel was ſent to Lisbon, to his di] 


father's correſpondents there, with the ſame view of being edu- or 


cated a merchant. But there he ſtaid but a very ſhort time; th ho 
merchants did not chuſe, in the time of war, to employ the pan- Y .,; 
nel; and in his return from Lisbon, the ſhip in which he was paſ- 28 
ſenger was taken by the enemy, and the pannel took his paſſage dr 
in a ſhip to London : and after ſtaying ſome months at London, he ca 
returned to Glaſgow, and was entered into the linen manufacto- wi 
ry carried on by his father, and there he was educate as a weaver 
for the ſpace of three years; and during that time he followed th, 
this buſineſs with the ſame aſſiduity as any other weaver in the th 
factory, down till January 1749, th 


About this time Robert M*Nair, the pannel's father, being bes 
engaged in the buſineſs of ſugar-boiling, did, in order to carry git 
on this trade to advantage, propoſe to ſend a ſhip directly to pc 

Barbadber, to bring home a cargo of ſugar. And, in proſecuti- 
on of this project, he hired a ſhip, the Adventure 8 
| . from 


( 4 
from Robert Macaulay merchant in Glaſgow, owner of the ſhip 
and who agreed to be partner with Robert M*Nair, both in the 


outward cargo and in the returns. And though Mr Macaulay af- 


terwards diſagreed to this intended partnerſhip before the ſhip ſail- 
ed, yet the accompts were made up, and afterwards carried on in 
the name of Robert M*Nair and company. And on this occaſi- 
on the pannel was taken from his loom, and ſent along with the 


ſhip as ſupercargo. And though the outward cargo amounted to 


L. 1100 Sterling, yet the pannel had no intereſt therein, other- 


wile than to obey the inſtructions of his father then received, and 


intended to be tranſmitted to him from time to time. And it can- 
not be thought ſurpriſing, as he was then but an infant, not quite 
twenty years of age. It is true the pannel's father promiſed to 
the pannel, that if the adventure was ſucceſsful, and if profit 


ſhould thence ariſe, that the pannel ſhould be intitled to a fourth 


of the profits. 3 | | 
The pannel accordingly proceeded in his voyage from Glaſgow 


to Barbadoes, He ſet fail the 27th day of Fanuary 1749; and, 


upon the pannel's arriving at Barbadoes, Meſſ. Harvies, to whom 
he was conſigned, adviſed him, that his goods would not ſpee- 
dily ſell in that place: and, by their direction, he carried the 
greater part of the outward cargo with him to Virginia, where a 
better market was expected. And in the mean time Meſſ. Har- 


ves loaded the Adventure homewards with ſugars; and, fo far 
as they were not poſſeſſed of value by the outward cargo, they 


drew bills upon Robert M. Nair for the value of the homeward 
cargo; and the Adventure, in her return to Scotland, was caſt a- 
way on the coalt of Treland. 

In the mean time the panncl arrived at Virginia with part of 
the outward cargo; which he diſpoſed of in that place; and with 
the proceeds he purchaſed a ſhip at L. 350, but which ſhip he ſoon 
thereafter fold ; and purchaſed another, which he called the Fear 
brigantine, at L. 450; and laid out conſiderable ſums in the rig- 
ging and fitting out this ſhip: and with this new ſhip, and a pro- 
per cargo, amounting to upwards of L. 6900 Stcriing value, he 

E proceeded 
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proceeded from Virginia to Barbadoes. And in this voyage, the 


pannel, being diſappointed of a maſter, took upon himſelf the 
name of the maſter, though the ſhip was really navigated by 
Thomas Craig the mate, who was recommended to the pannel as 
an experienced failor. | | | 

In this voyage from Virginia to Barbadoes the ſhip met with di- 
ſtreſs: and as thereby ſhe was not in a proper condition for her voy- 
age to Glaſgow, and as Barbadoes was no proper place for refitting 
her, and as the ſeaſon for purchaſing ſugars was not come on, 


he was adviſed to carry the ſhip back to Virginia to be refitted, 


and to carry along a cargo of ſugars and rum, as proper for that 
market. | | 
Accordingly the pannel, with Thomas Craig mate, failed from 
Barbadves to Virginia in the end of March 1750; and he arrived 
without any diſaſter at Virginia. oy | 
As, during the whole courle of theſe ſeveral voyages, the pan- 
nel kept a conſtant correſpondence with his father; though he 


muſt confeſs the defects of his education appear in almoſt every 


letter and every line of his correſpondence: but what he chiefly 
remarks, is, 'I hat in his letter to his father 6th March 1750, 
wherein he gives him an account of his intended ſecond voyage 


to Virginia, and his intentions to return to Barbadves, and from 


thence to Glaſgow ; as he mentions the value of the ſhip and car- 
go, and rates the fame at L. 1300, the ſhip at L. 6095, and the 
cargo at near L.700; ſo the pannel adviſes his father not to in- 
ſure. He ſays, that © it being a very good time of the year that I 
am going to Virginia, thinks little or no occaſion for inſurance; 
but you may do as you pleaſe in it.” | | 
And again, the pannel, in his letter from Virginia of the 7th 
of May, as he adviſes his father of the value of his cargo from 
Virginia to Barbadoes, that it was about L. 480, ſo he, in his at- 
ter letter from the ſame place, of the 22d of May, as he 
mentions the cargo he was to load from Virginia to Barbadoes, 


and his cargo he intended from Barbadoes to Glaſgow, fo, 


with reſpect to this laſt voyage, he ſays, © You may do as you 
Y. | e pleaſe 


1 
« pleaſe concerning inſurance home: but here I think in the go- 
« ing to Barbadves there is little occaſion for inſurance.” And 
as theſe letters are produced by the purſuers as evidence, and 
therefore cannor be controverted by them, the pannel is adviſed, 


that they afford real and undeniable evidence, that the pannel nei- 
ther deſired nor expected, that his father had, or was to inſure the 


ſhip and cargo in this voyage from Virginia to Barbadyes ; and con- 


ſequently it is impoſlible to believe, that he intended wiltully to caſt 
away the ſhip in that voyage upon the coaſt of Bermudas, or any 
where elſe, in prejudice of the inſurers; when he mult have be- 
lieved, that both ſhip and cargo failed that voyage ſolely upon his 
father's riſk, who was the ſole owner and the fole merchant, at 
leaſt fo far as could be known to the pannel upon the 25th June, 
when he ſet out upon the voyage to Hegi, or upon the 3d Ju- 
Y, when the ſhip was wrecked. 

And more particularly, the inſurance made by Robert M. Nair 
upon the ſhip and cargo from Virginia to Barbadves of the ſum of 
L. 1500, dated 8th June 1750, can be no circumſtance for in- 
ferring the pannel's intention wilfully to caſt away this ſhip; 
when it hath appeared, that this inſurance could not poſſibly be 
known, or ſo much as ſuſpected by the pannel; as he, by his 
letters of March and May above referred to, had plainly declared 
his opinion, that there was no occaſion to inſure in the voyage 
from Barbadoes to Virginia, or in the voyage back from Virginia 
to Barbadoes. Eſpecially when it is added, 

2do, That it now appears, that it was the father's conſtant practice, 
whenever he had opportunity, to inſure: particularly, in the pre- 


- ſent caſe, as he inſured the Adventure's cargo from Glaſg5w to 


Barbardoes, fo he inſured her cargo from Barbadoes to Glaſgow ; 
and as the ſhip met with a diſaſter in this laſt voyage, he recovered 


the inſurance. 


Again, in the ſhip the Jean, her firſt voyage from Virginia to 


 Barbadoes, and in which ſhe met with no diſaſter, he inſured upon 


ſhip and cargo L.800; and in like manner upon the ſame ſhi 
and her cargo he inſured L. 1000, in her voyage from Barbadoes 


to Virginia, and which voyage the ſhip made with fafety. And 


therefore 
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therefore that Robert M*Nair in like manner inſured L. 1909 


upon the ſame ſhip in her voyage from Virginia back to Barba- * 
does, can be no evidence, nor indeed create the leaſt ground of 1) * 
ſuſpicion, that the pannel intended wilfully to caſt away the ſhip 801 
in this laſt voyage, more than it is evidence of the ſame intention * 
in all the precceding voyages. „ lay 
And as to the next circumſtance, and which indeed is the wy 
foundation of this indictment, the letter from the pannel to his 2. 
father, ſaid to be dated 27th June 1750, from Virginia, where oo 
he was waiting for a fair wind, and where the pannel ſtates his jus 
cargo at very high prices, and in large quantities, and urges his " 
father to make inſurance upon the ſhip and cargo; and inſiſts = 
that he ſhould inſure at leaſt to the value of L. 1800 Sterling ; thi 
and that, purſuant to this letter, Mr M*Naix the father did, upon the 
the 20th Auguſi 1750, inſure a ſecond time for L. 350 Sterling; his 
that the purſuers will be able to prove, that the tunnage of the fur 
{hip is greatly magnified in this letter ; that the quantity and value ſro 
of the cargo is likewiſe greatly exaggerate : This, fay the pur- {| © 
ſuers, is undeniable evidence, that the pannel intended to have mn 
the ſhip and cargo inſured above the value; and when this was CER 
done, that he was reſolved to enrich his father, by deſtroying the 1 
ſhip upon the iſland of Bermudas, and to recover this high in- 2 
ſurance, far above the value, from the inſurers. | ey 
With reſpe& to this article, the pannel apprehends it is not 2 
material for him to inſiſt, that it will come out upon proof, that thi: 
the ſhip was of the burden mentioned in the letter; that the car- 3 
25 though not of the value at Virginia, which is ſpecified in the for | 
1 yet that he might have expected about that value at Bar- _ 
adoes. | p 
But what the pannel chiefly inſiſts upon, is, that this letter is ged 
not probative of its date; that it was wrote from Virginia on the tro 
25th June, or of any date prior to the wreck of the ſhip at Ber- | © 
mudas. | : by 
And on this head it will be conſidered, that though an ex- er 
judicial confeſſion, whether by word or writ, is in civil cauſes 4 
4 probative, tha 
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probative, and binding upon the party who makes ſuch confeſſion : 
et in criminals ſuch extrajudicial confeſſion is no evidence a- 
gainſt the party. That this is an eſtabliſhed rule in the criminal 


law all the world over, and holds in a particular manner in the 
law of Scotland; where, by the goth act, parl, 11. James VI. 


it is enacted, © "That all probation in criminals ſhall be led in 


« preſence of the aſſize: and conſequently a confeſſion of a 
crime before the kirk- ſeſſion, before an inferior judge, before the 
judge competent to the trial, or before the privy council, is no 
evidence that can prove a crime againſt a party when he is brought 
upon his trial. And it is a laſting reproach upon the juſtice of 
this nation, and hath ever been held to be ſo, that Mitchell, in 
the reign of Charles II. having confeſſed before the privy council 
his attempt to aſſaſſinate the Archbiſhop of Sr Andrew's, upon aſ- 
ſurance of pardon, that he was, upon this extrajudicial confeſ- 
ſion, firſt brought to torture, and afterwards condemned in the 
court of juſticiary. And as we are now happily delivered from all 
torture in trials, in order to extort a judicial confeſſion ; fo no 
extrajudicial confeſſion, however ſtrongly atteſted, is a proof of 


a crime. 


| Wherefore had the pannel expreſsly confeſſed, that he in- 


tended to caſt away the ſhip upon the iſland of Bermudas, to the 
prejudice of the inſurers, this would have been no evidence upon 
this criminal trial. Tt might have been a circumſtance if it was 
properly proved, and but a very ſmall circumſtance. And there- 
tore this letter cannot be the main and principal proof of the 
crime of which the pannel is accuſed. Eſpecially when it is added, 


200, That this letter contains no confeſſion of the crime char- 


ged in the indictment: and if it is not of a true date, it is fo far 
from having a tendency to prove the crime; if it is of a date af- 
ter the ſhipwreck, it is real evidence that the ſhipwreck happened 
by misfortune, and which the pannel wiſhed to repair by an af- 
ter inſurance. - ; 
And on this particular, with reſpe& to the date of the letter, 
that it is not true, the pannel _ evidence that the-purſuers can- 
"i not 
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not controvert, and which muſt be binding upon them in this 


trial, we mean the purſuers own indiftment, which ſets forth, 
That the pannel, on board the ſhip libelled, looſed and departed I 


from Virginia upon the 25th June 17 50, and ſteered directly up- 
te on the ifland of Bermudas whereby it is impoſſible, that the 


pannel could be lying in Virginia, waiting for a fair wind, upon 


che 27th June 1750. | 
Beſide, there is another real evidence ariſing from the libel a- 
gainſt the verity of the date of this letter, namely, that it did not 
arrive at Glaſgow till about the 2oth Augu/t 1750; and, imme- 
diately upon its arrival, the ſecond inſurance for L. 3 50 is made. 
And it is no objection to this argument, That here the pannel 
is made to accuſe himſelf of prevarication: for that is the caſe 
with reſpcet to all extrajudicial confeſſions, whether by word or 
writ; the pannel, when he retracts it, judicially prevaricates. 
Yet as, by the law of nature, and by the law of the land, no man 
is bound to prove a crime againſt himſelf ; fo an extrajudicial con- 
feſſion is no evidence upon which any jury can proceed; and 2 


pannel is allowed to diſprove ſuch confeſſion in all or any of its 
circumſtances, if he is adviſed it is material for his defence. 


But whether he diſproves it or not, it can be no legal evidence 
againſt bim in a criminal caule. © Y 

Nor is it a ſtronger objection in this argument, That, ſuppo- 
ling the letter to have been written from Bermudas, it would be 
evidence of another offence, of the pannel's endeavouring to inſure 
2 loſt ſhip. For, 1/}, However this offence may be unfair dealing, 


and, if proved, might void the infurance made in conſequence of 


this letter, eſpecially if the inſurer was privy to the diſaſter, (which 
was not the preſent cafe), or it might afford an action of damages 
againſt the author of ſuch deceit ; yet it does not occur, that ſuch 
deceit would be the object of a criminal proſecution. But at 
leaft, 2do, It would not have any tendency to prove the crime 
libelled, that the pannel wilfully caſt away the ſhip. And there- 
fore, ſuppoſing this might be foundation of another criminal 
proſecution, which we can by no means admit, it can be no 
2h: ground 


That the ſhip ſteered her courſe from 
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ground for condemning the pannel upon this indictment; of 
which, upon the preſent ſuppoſition, he is certainly innocent. 
And as to the laſt circumſtance chaſed againſt the pannel, 

irginia directly to Ber- 
mudas, which was known to be a dangerous coaſt; and that the 
known courſe was a great way to the eaſtward of that iſland: 

It is anſwered, That it is no doubt true, that Craig the maſter, 
as well as the pannel, miſtook the courſe, particularly with reſpect 
to the /ongitude. But this is no concluſive evidence of a deſign, 
to caſt away the ſhip. Such miſtake has happened to the ableſt 
and moſt experienced ſcamen. The famous Admiral Sir Cloud/ly 
Shovel, and all the Captains who commanded the Engliſh fleet 
under him, and whoſe memory is held in the greateſt reſpect 
to this day, fell into the like fatal miſtake; and, in fine ſerene 
weather, loſt a great Engliſh fleet by a milreckoning in the 
longitude; fo that ſcarce as many eſcaped as to bring the fatal 
news to England, And therefore it can be no evidence of a 
wicked deſign in the pannel, who had no education at ſea, but 
went from the loom upon this expedition to America, that 
Craig the input maſter fell into the like miſtake. 

But further, to remove all ſupicion of any deſign in the pan- 
nel to caſt away the ſhip, He will prove, by way of exculpation, 
that, when they failed from Virginia, they were fo far from ma- 
king proviſion for caſting away the ſhip, that they deprived them- 
ſelves of the means of making their eſcape; and, in order that 
the ſhip might carry more goods, they left their /oughoat behind 
them at Virginia, and brought only a /ma/l_yoal, ſcarce able to 
carry. on ſhore the whole crew, in caſe of a diſaſter. 1 

24ly, It will be proved, That the night on which the diſaſten 


happened, they believed they were ſixty miles to the caſtward 


of Bermudas, far enough from any danger from that iſland. 
2dly, That the evening before, the pannel went to bed, and; 
left Craig the maſter, and Matthew, one of the moſt experienced 
ſeamen, to keep the watch; a very improper ſituation. for the 
pannel, if he had intended to caſt away the ſhip.. „ 
4thiy, 
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Ah, The diſaſter happened about two o'clock in the morn- 
ing of a very dark night, before they had diſcovered the iſland of 
Bermudas, or any other land; a very improper fituation, if they 
had intended to caſt away the ſhip : eſpecially as the yoal was on 
board, and laſhed upon deck, with only two oars; a very im- 
proper proviſion for the eſcape of the crew. | 
Fthh, When the fhip ſtruck, they altered her courſe directly 
eaſtward, and endeavoured to get to ſea, plying,the pump all the 
while ; till being overpowered with water in the hold, and being 
under apprehenſion that the ſhip would ſink, they ſteered their 
courſe towards the land; and then the crew betook themſelves to 
their yoal, and the pannel was among the laſt that left the ſhip: 
That as ſoon as they got aſhore, they made application to the 
people of the iſland, and got boats and ſloops to go out, in order, 
if poſſible, to ſave the ſhip; that ſome of the boats boarded the 
hip, but before the ſloops could reach her, the ſhip ſunk down. 
hat theſe things were notified to the Governor and Secretary 
of Bermudas, upon their arrival, by the pannel, and a proper 
proteſt was made out by the Secretary, as is uſual upon like occa- 
ſions. But by miſtake this proteſt was made out in the name of 
the pannel, as if he had been maſter: but upon diſcovering the 
miſtake, the proteſt was afterwards made out in the name of Tho- 
mas Craig the maſter, and two of the ſailors, and was ſworn to 
by them. „ | 
That the ſmall boats that had firſt gone out to the ſhip, board- 
ed her, and brought ſome things from on board; but they care- 
fully concealed them from the pannel, and the ſhip's crew; and 
therefore the proteſt bears, that nothing was ſaved. But theſe 
things having been afterwards recovered, they) were fold by a 
blic vendu, at the prices mentioned in the liſt given in by the 
public officer, amounting, after charges deduced, to L. 35: 5: 5 
currency. | | 
The pannel hath in his argument been adviſed to avoid follow- 
Hg the purſuers in the ſtrong epithets liberally beſtowed upon — 
| pann 
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pannel and his actions; and in which they very injuriouſly glance 
at his father, whoſe character is above ſuſpicion of being diſpo- 
ſed to countenance or partake in any unfair dealing: And upon 
the purſuers declining to implement their policies, he gave them 
all the information that was in his power: he produced his whole 
correſpondence with his ſon, and with thoſ. parts, during the 
voyages in queſtion ; little ſuſpecting the uſe that is now made of 
it, where they have garbled his production, leaving out what 
might tend to the pannel's juſtification, and producing and pu- 
bliſhing to the world what they thought might create ſuſpicions, 
and make impreſſions againſt him. He will only be forgiven to 
mention, that as it muſt be confeſſed, that the crime with which 
he is charged in the indictment is highly prejudicial to inſurers, 


and it may be faid to trade in general; ſo the method that the 


inſurers in the preſent caſe have taken ro implement their policies, 
by bringing this capital accuſation againſt the inſured's eldeſt fon, 
will not be for the benefit of trade, nor will it tend to raiſe the 
reputation of inſurance in this country. | 


ROB. CRAIGIE. 
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